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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellant, the following questions are 
presented: 

1. Was it reversible error for the lower court to deny 
a motion made pursuant to Luck v. United States, 121 U.S. App. D.C. 
151, 348 F.2d 763 (1965), to exclude evidence of appellant's prior 
convictions for crimes similar to those for which he was chargedin 
a trial which was essentially reduced to a credibility match between 
the complainant and appellant? 

2. Was it reversible error for the lower court to instruct 
the jury in a case where appellant was charged with housebreaking 
that if they found the element of unlawful entry to be present then 


— 


"you may find this defendant guilty as charged." 
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UNITED STATES COURT OF APPEALS , 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,078 


EDWARD HODGESTER, Appellant 


v. 


UNITED STATES OF AMERICA, Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a judgment of conviction of the United 
States District Court for the District of Columbia (Keech, J.) of May 
24, 1967, under the terms of which appellant was convicted of violation 
of D. C. Code §22-1801 (housebreaking) and D. C. Code 622-502 (assault 
with a dangerous weapon) and sentenced to concurrent terms of im- 
prisonment respectively of from three to nine years ae of from one 
to three years. Leave to proceed on appeal without sacroeens of 
costs was granted by the District Court on June 8, 1967. 


| 
The District Court has jurisdiction under D. C. Code §11-521 


(1967), and this Court has jurisdiction under 28 U.S. C. §1291. 


STATEMENT OF THE CASE 


On May 9, 1966, the two-count indictment charging 
appellant with violations of D. C. Code §22-1801 (housebreaking) and 
D. C. Code §22-502 (assault with a dangerous weapon) was filed in 
the District Court. At his arraignment on May 20, 1966, appellant 
entered a plea of not guilty to the indictment. Trial commenced 
April 13, 1967, and the following day, April 14, 1967, the jury re- 
turned a verdict of guilty as charged on both counts. Appellant was 
sentenced on May 24, 1967, to a term of imprisonment of from three 
to nine years on Count 1 and from one to three years on Count 2, 
with the latter sentence to run concurrently with the sentence imposed 
on Count 1. 


The following facts were elicited at trial and are not in 


On March 18, 1966, a Mr. Hugh C. Cowan returned 


sometime during the late forenoon to his apartment at 812 Chesapeake 


Street, S.E., in'the District of Columbia, and found the door leading 


to his apartment to be ajar. Upon entering the apartment, he found 
appellant inside who told Mr. Cowan that he was looking for a Miss 
Jackson and that he had found the door unfastened. When Mr. Cowan 


asked appellant for some identification, he was told that appellant's 


papers were in a truck parked outside the apartment house. The two 
men proceeded out of the apartment where an altercation ensued, 
during which Mr. Cowan hit appellant in the head with = brick. When 
the police arrived on the seats Mr. Cowan was holding appellant, 
whose head was bleeding, and a penknife was found spalosemiae 
eight to ten feet from where appellant was standing. It is undisputed 
on this record that, while appellant did not have Mr. Cowan's per- 
mission to enter his apartment, a search revealed that nothing had 
been taken. | 


In detail Mr. Cowan's, the complaining witness, testimony 


was as follows: 
He stated that he lived at an apartment on March 18, 1966, 
located at 812 Chesapeake Street, S.E. (Transcript of testimony of 
witnesses, p. 4)! He further testified that he recalled locking his 
apartment on that morning prior to leaving oe work (Tr. 5), that when 
he returned to his apartment later that morning he Diced that the 
door was not locked and that it was ajar (Tr. 6). He stated that he 


found the defendant in his apartment (Tr. 6-8) and that he had not given 


him permission to enter his apartment (Tr. 9). 


The complainant testified that when he asked defendant 


for some identification "he made the statement it was out in the truck. 


1. Hereafter, "Tr." 


We went outside ‘the apartment and he started to run." (Tr. 6-7) 


witness testified further as follows: 


As he started to runI grabbed him. Then 
we started tussling and he pulled out a knife and 
cut atme. Then he started running up the street 
and I gave chase and I threw a brick and hit him 
side of the head and knocked him down and made 
him throw the knife away that he had. Then I had 
a District Highway truck call the police (Tr. 7). 


The appellant's version of the facts differed somewhat 
as he related facts tending to show that he lacked the requisite intent 


to steal necessary for a finding of housebreaking and that he had not 


committed assault with a dangerous weapon. 
EE 


Appellant testified that, while he had been in complainant's 
apartment at 812 Chesapeake Street, S.E., his purpose for being 
there was legitimate. He testified that he had been to a party at that 
address the week before (Tr. 26) and that one of two girls he had met 
at that party told him to "drop by" and" [that was the reason I went by 
there * * *." (Id,) He testified further that when he knocked at the 
door of the apartment he noticed that the door was ajar and that at 
that time he called inside andheard a sound. "I called again. I stepped 
in and the minute I stepped in that fellow stepped in right behind me 


almost" (Tr. 27). Appellant testified that he then told the complainant 


what I was doing that I was looking for these 
girls. He asked me what I was doing and he 


said they did not live there. He got a little | 

belligerent. I said I don't want no trouble. 

I did not come here with no intention of doing 

wrong. (Tr. 28) 

Appellant denied having any intention "'to take something 
or do something." (Tr.28) He testified further that the complainant 
checked through his possessions and advised him that ageing had 
been missing "and he seemed to be satisfied." (Tr. 29) : 

Appellant testified that at that point he was ais for his 
identification, that both he and the complamant left the apartment to 
get this identification, and that at that time the complainant "jammed 
me upside the wall and said he wanted to know who these women were” 
and that complainant "punched and jammed my shoulder into the wall." 
(Tr. 29) Thereafter-according to appellant's testimony--he broke away 
from the complainant and ran, whereupon the Soares “ran up on 
me and hit me with a brick." (Tr.30) He denied that he had cut at 
the complainant with a knife (Tr. 32) and denied peroeine anything from 


the apartment (Id.). With regard to his entry into the apartment, 


appellant persevered in his testimony that "I thought that was the 


apartment where the party was at" and "I still think so. " (Tr. 32) 
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STATUTES INVOLVED 


D.C. Code § 22-1801 (1967)? provides: 


| Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 


dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 

at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 


trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to Or 


connected with the same, or to commit any criminal 


offense, shall be imprisoned for not more than fifteen 


years. 


———— 


D. C. Code § 22-502 (1967) provides: 


, Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


D. C. Code § 14-305 (1967) provides: 


A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime. The fact of conviction may 
be given in evidence to affect his credibility as a 
witness, either upon the cross-examination of the 
witness or by evidence aliunde; and the party cross- 
examining him is not bound by his answers as to such 
matters. To prove the conviction of crime the cer- 
tificate, under seal, of the clerk of the court wherein 
proceedings containing the conviction were had, stating 
the fact of the conviction and for what cause, is sufficient. 


2. This statute which defines and establishes the sentence for the crime 
of housebreaking has been amended (see D. C. Code §22-1801 (Supp. 
I (968))entitled "Burglary--Penalties.") However, for all times 
- relevant to the instant proceeding; the previous housebreaking statute 
was in effect. 


D.C. Code § 22-2201 (1967) provides: 


Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 
upward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years. 


D.C. Code §22-3102 (1967) provides: 


Any person who, without lawful authority, shall 


enter, or attempt to enter, any public or private 
welling, building or other property, or part of such 
dwelling, building or other property, against the will 
of the lawful occupant or of the person lawfully in 
charge thereof, or being therein or thereon, without 
lawful authority to remain therein or thereon shall 
refuse to quit the same on the demand of the lawful 
occupant, or of the person lawfully in charge thereof, 
shall be deemed guilty of a mi r, and on 
conviction thereof shall be punished by a fine not 
exceeding $100 or imprisonment in the jail for not 
more than six months, or both, in the discretion of 
the court. 


STATEMENT OF POINTS 


‘1. It was reversible error for the lower court to deny 


the motion to exclude evidence of appellant's prior convictions. 


| 
2. The instructions given by the trial court contain such 


grave misstatements of law as to constitute plain error affecting 


substantial rights. 


Fgh 
SUMMARY OF ARGUMENT 


1. The lower court erred in allowing impeachment 
through prior similar convictions. At the very outset of the case 
for the defense a motion to exclude introduction by the prosecutor 


of evidence of appellant's prior convictions was denied. Appellant 


through counsel discharged his affirmative burden of demonstrating 


that this was a close case which was reduced essentially to a credibility 
match between the testimony of appellant and of the complaining wit- 
ness and that, if prior convictions were introduced, the jury might 
convict him on that evidence alone. Appellant, after the motion was 
denied, took the stand in response to the obvious need to refute the 
charge of housebreaking and was then confronted by the prosecution 
with a prior record for attempted housebreaking and petty larceny. 
In this close case the use of evidence of convictions of crimes similar 
to that for which appellant was standing trial prejudiced appellant's 
defense, and the trial court in permitting such evidence to be intro- 
duced abused its discretion. 

2.| In instructing the jury the trial court charged them 
on the lesser included count of unlawful entry and stated to them that 
if they found that appellant entered the apartment of complainant 


without his consent or against his will they might find him "guilty 


| 
as charged." Appellant was charged with housebreaking which re- 


quires proof by the government beyond a reasonable doubt of a specific 


intent to commit a felony. The statement to the jury that they might 


permissibly find defendant guilty as charged without proof of a specific 
atc Mt Dee cer ay fe Pe mere 


intent to commit a felony was error. 
Rass a — 


ARGUMENT 


The trial court erred in allowing impeachment through 
prior similar convictions and in charging the jury. Appellant was 


thereby deprived of a fair jury determination on the issue of unlawful 


intent to steal. < 


In the case at bar, where appellant stands convicted, 


Z 3 
inter alia, of housebreaking, itis not disputed that appellant was 


present in the complainant's apartment and that the complainant 
did not consent to such presence. What is in sharp dispute is the 
government's contention--spelled out in the indictment--that 
appellant entered complainant's apartment ''with intent to steal 
property of another." Appellant testified that he had entered 
complainant's apartment because he thought some girls lived there. 
Appellant was the only witness presented by the defense, and con- 
sequently his testimony was the only basis for rebutting the contention 
that at the time he entered complainant's apartment he possessed 
the specific, unlawful intent called for by 22 D.C. Code §1801. It 
is submitted that in the course of the trial two incidents occurred 
3. With respect to the Argument, appellant desires the Court read 
the following pages of the reporter's transcripts: Transcript of 
Testimony of Witnesses, pp. 4-32, inclusive, 44-45; Transcript 
of Charge to Jury, pp. 6-17, inclusive; Transcript of Conference, 


pp. 3-7, inclusive. 


4. See fn. 2, supra. 


Soll 


which, when read together, prejudiced appellant in presenting fairly 


to the jury his theory of the case on the charge of housebreaking 
5 


and that therefore this case must be reversed. 
1. The Luck Ruling. 
At the outset of the case for the defense, counsel sought 

a ruling under Luck v. United States, 121 U.S. App. D.C. 151, 348 

F. 2d 763 (1965), in order to exclude introduction by the prosecutor 

of evidence of prior convictions. (See Transcript of Bench Conference, 

pp. 3-7). 6 Counsel observed that "this case is a close case" and 

that "if we bring out evidence on prior convictions, ieee is going to 

be a question of credibility to the jury and the jury will convict him 

on that per se" (Id. at 3). The court denied the requested ruling 

and permitted the prosecutor to attack appellant's credibility through 


the use of prior convictions. (Id. at 6; Tr. 45). 


In the face of the court's ruling permitting the govern- 


ment to introduce evidence of prior convictions, it was necessary 
for appellant to testify in order to present his version of the facts 
to the jury: i.e., that appellant thought he had been in complainant's 


5. The conviction for assault with a dangerous weapon must also be 
reversed, we submit, for if the jury determined that appellant 
lacked the specific intent requisite for housebreaking--and we 
maintain that at a fair trial they might so find--they might in addi- 
tion view differently the circumstances surrounding this other 
charge. 


6. Hereinafter, ''Tr. I." 
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apartment while at a party the previous week (Tr. 26, 32), that a girl 
he had met at the party "told me to drop by" (Tr. 26), and that he had 
returned to Chesapeake Street looking for the girl. (Id.) Appellant 
further testified that he knocked at the door of the complainant's 
apartment and that the "door was ajar'' (id.), that he then ''called 
inside and I heard a sound. I called again. I stepped in and the minute 
I stepped in that fellow [the complainant] stepped in right behind me 
almost." (Tr. 27) 

Appellant denied that he had entered the apartment with 
any intention "of doing wrong." (Tr. 28) At the close of his cross- 
examination of appellant, government counsel introduced as impeaching 
evidence appellant's convictions in 1964 for attempted housebreaking 
and petty larceny (Tr. 45). It is appellant's position that the trial 
court abused its discretion in permitting the government to impeach 
him by showing his prior convictions for crimes similar to those for 
which appellant was on trial. 

This Court's opinion in Luck v. United States, 121 U.S. 
App. D.C. 151, 348 F.2d 763 (1965), established the rule that the 
trial court has statutory authority pursuant to 14 D.C. Code §305 
but is not required to allow impeachment by prior conviction every 


time a defendant takes the stand in his own defense. The statute thus 


"leaves room for the operation of a sound judicial discretion to play 


upon the circumstances as they unfold in a particular case" (id. at 


156, 348 F.2d at 768). In this particular case, itis submitted that 


"the prejudicial effect of impeachment far outweigh| ed] the probative 
relevance of the prior conviction to the issue of credibility" (id. ). 
This case, like Lawrence D. Jones v. United States 


(D. C. Cir. No. 21, 381, decided July 11, 1968, opinion rendered Sep- 


tember 3, 1968), presented a trial ''reduced to a credibility match" 
(slip op. p. 7) between the complainant and appellant. Indeed, this 


was precisely what defense counsel pointed out to the court below 


when presenting the Luck motion; counsel urged that prior convictions 


be excluded lest the jury resolve the issue of fact solely on the basis 

of appellant's prior convictions (see Tr. II, 3). Appellant, having 

taken the stand in response to the "obvious need" (cf. Jones v. United 

’ States, supra) to refute the charge of housebrea was confronted 
with his prior record for attempted housebreaking and petty eee 


7. Appellant has had many convictions, of various kinds (see the enumera- 
tion of convictions referred to in the Government's Opposition to Motion 
for Bail Pending Appeal After Conviction, filed with this Court July 
7, 1967), and if the trial court deemed that some convictions should 
be introduced "to show background facts which bear directly on 
whether jurors ought to believe him rather than other and conflicting 
witnesses" (Gordon v. United States, 127 U.S. App. D.C. 343, 347, 

383 F.2d 936, 940 (1967), cert. denied, 390 U.S. 1029 (April 22, 
1968)), we submit that there existed st strong reasons for excluding 
those which were for the same crime "because of the inevitable 
pressure on lay jurors to believe that 'if he did it before, he probably 
did so this time." !" (Id. ) 


Appellant, in this close case, had met his affirmative 
burden of demonstrating why his testimony was particularly necessary 
(cf. Evans v. United States, | U.S.App.D.C.___, 397 F.2d 675, 
678 (1968)) and why allowing impeachment of this sort could be fatal 
to the defense. It is submitted, in short, that the trial court's action 
in permitting this particular type of impeachment constituted an 
abuse of discretion, which when read together with the erroneous 


instruction (see argument below), constituted reversible error. 
2. The Trial Court's Instructions. 


The trial court, after instructing the jury on the 


elements contained in the charge of housebreaking, also charged 
cy oat eee NA 


them as to the lesser included count of unlawfnl entry. The charge 


on the subject of unlawful entry was as follows: 


Now, the statute with reference to the 
offense of unlawful entry so far as pertinent 
to your inquiry provides that any person who 
without lawful authority shall enter a building 
or apartment of another, shall be punished 
as provided by the statute. Now, the essential 
elements of the offense of unlawful entry, if ; 
you should reach the lesser included offense 
are: 


(1) That the defendant entered the apart- 
ment, and 


sais 


(2) That he did so without the consent’ and 
against the will of the lawful owner or occupant 
of the dwelling as distinguished from acciden- 
tally or by mistake entering the building. 


As to the second element, it is enough if 
you should find if the entry is made under such 
circumstances that the owner or occupant would 
have objected had he known of the entry. If you 


find that the defendant did enter the apartment 
of the complainant and that defendant did so 


without the consent or will of the lawful owner 

or occupant of the apartment, then you may find 

this defendant guiltyJas charged.] If you find the 
overnment failed to-prove eithér that he did enter 


the apartment or that he did not do it unlawfully 
against the will and without consent of the ¢om- 
plaining witness, or if he entered by mistake, 


then you would find the defendant}not guilty. 
(Transcript of Instructions, pp. 
11-12, emphasis supplied. ) 

Thus, that part of the charge set out ore! and expressly 
the portion underlined, tended to suggest to the jury that they might 
permissibly find appellant "guilty as charged" on the basis ofa 
determination that he had entered complainant's apartment without 
the consent or will of the owner and that, therefore, it was unnecessary 
to find the appellant had a specific intent to steal. Appellant, however, 
was charged with housebreaking, not unlawful entry. 

It is clear that an essential ingredient of the crime of 
housebreaking charged here, which the government was required 
to prove beyond a reasonable doubt, was a specific on to steal. 

See, e.g., Stewart v. United States, 116 U.S. App. D. c. 411, 324 


F. 2d 443 (1963); Mills v. United States, 97 U.S. App. D. Cc. 131, 228 


F.2d 645 (1955); cf, Lee v. United States, 37 App. D.C. 442 (1911). 
| 
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After charging the jury as to the elements of the crime 
of housebreaking, the trial court proceeded to outline the elements 
of unlawful entry--which does not require proof of a specific intent-- 
and concluded by instructing the jury that if they found the element 
of unlawful entry to be present, then ''you may find this defendant 
guilty as charged." (Tr.11) Appellant, who was charged with 
housebreaking, thereby was prejudiced, and the combination of 
evidence of his convictions for similar crimes with this erroneous 
instruction denied him the right to a fair determination by the jury 
of his contention that he lacked the specific unlawful intent required 


to convict him of the crime of housebreaking. 8 


8. Even if neither of the points raised here would alone call for 
reversal, it is submitted that they must be viewed in com- 
bination, and in combination they call for reversal, e.g., 
cf. United States v. Kahaner, 317 F.2d 459, 485 (2d Cir. 

1963), cert. denied, 375 U.S. 836. 

Further, while no objection was taken below to the charge, 
failure to meet the special responsibility of the trial court to 
instruct the jury correctly constitutes plain error affecting sub- 
stantial rights, necessitating reversal even in the absence of 
objection, Rule 52(b), Fed. R. Crim. P. 


CONCLUSION 


Wherefore, it is submitted that the judgment of the 


District Court be reversed. 


Respectfully submitted, 


yy Ly Then” J Anite Antone 
Martin L. Friedman 


932 Pennsylvania Building 
Washington, D. C. 20004 


Counsel for Appellant | 
Appointed by This Court 


Beer ea 
Beye 


ton 


Fadh iene 


a 
fhitery 
Sin 

ve 


ahs sh 


gee y 


Rpeash Se 
ia ate irs 
pen eee 


URC Epis oo 


Yi 


iy 


Counterstatement of the Case = 
heiGovernment s1Case je 
Thesbucie eOnng ee = 
ThesDefendant SicaS@ re ee 


Argument: 


I. The trial court did not err in allowing the Govern- 
ment to introduce evidence of the appellant’s prior 
convictions where issue of credibility was crucial and 
the prior convictions bore on es propensity 
foritrath-teliing ee 


II. The trial judge’s instructions, to which experienced 
defense counsel did not object, when considered as a 
whole were not plainly erroneous requiring reversal 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


L 


Whether the trial judge erred in allowing the intro- 
duction of evidence of appellant’s prior convictions where 
the issue of credibility was crucial and the prior convic- 
tions bore on appellant’s propensity for truth-telling? 


I. 


Whether the trial judge’s instructions, unobjected to by 
experienced trial counsel, when considered as a whole 


were plainly erroneous requiring reversal under Rule 
52(b)? 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The Government’s case 


On May 9, 1966 appellant was charged with house- 
breaking (22 D.C. Code § 1801) and assault with a dan- 
gerous weapon (22 D.C. Code § 502). After having plead- 
ed not guilty and after having been found competent to 
stand trial, appellant was tried before Judge Richard B. 
Keech on April 13 and 14, 1967. The jury returned a 
verdict of guilty on both counts. Appellant was sentenced 
to concurrent terms of three to nine years on count one 
and one to three years on count two. It is from this judg- 
ment that appellant appeals. 


(1) 


2 


The evidence showed that on Friday March 18, 1966 
as Mr. Hugh Cowan was returning to his apartment at 
812 Chesapeake Street, S.E. from the bank, he noticed 
that his apartment door, which he had locked when he 
left, was ajar (2 Tr. 4, 6).1 He went in and when he 
heard a noise he called loudly several times, “Who is 
there?” A man, identified by Mr. Cowan as appellant, 
emerged from one of the bedrooms. Mr. Cowan asked 
what he was doing and how he got into the apartment. 
Appellant replied that he was looking for a Miss Jackson. 
Mr. Cowan told him that Miss Jackson did not live there 
and asked again what was he doing in this apartment. 
Appellant answered he worked for Ajax and also said, 
“Man, I did not take anything. You look and see.” Ap- 
pellant then offered to show him some identification which 
he alleged was outside in the truck. (2 Tr. 4-7.) When 
they started outside for the identification appellant start- 
ed to run. Mr. Cowan grabbed him and appellant pulled 
a knife and tried to cut him. Appellant managed to free 
himself and ran. Mr. Cowan gave chase and threw a 
brick which hit appellant in the head and knocked him 
down. (2 Tr. 7, 16.) When appellant fell to the ground 
he still had the open knife in his hand. Mr. Cowan made 
him throw the knife away. It landed about ten feet from 
appellant. (2 Tr. 13, 14.) The police came and took ap- 
pellant away in the police wagon (2 Tr. 19). 

When Mr. Cowan returned to his apartment and looked 
in his bedroom he noted that a trunk in which he kept 
his important papers was open and in disarray, as was 
a drawer in his dresser. He testified that he left both the 
trunk and the drawer closed and in order. (2 Tr. 9, 10, 
20.) 

Officer Joseph J. Stronko testified that he picked up a 
knife identified as Government’s Exhibit 1 about eight to 


2 The record in this case consists of four volumes. Each volume 
begins a new series of numbers. For convenience, transcript ref- 
erences will be as follows: 


“1 Tr.” (Competency hearing) 

“2 Tr.” (Government and defense case) 

“3 Tr.” (Bench conference and closing arguments) 
“4 Tr.” (Instructions to the jury) 


3 


ten feet from where appellant was lying after being felled 
by Mr. Cowan (2 Tr. 21). After putting appellant into 
the police wagon, the officer returned to the Cowan apart- 
ment, where he observed marks around the latch of the 
front door. He also observed that the trunk in Mr. 
Cowan’s bedroom was open and the contents disarranged. 
(2 Tr. 19, 20.) 


The Luck Ruling 


Before appellant testified defense counsel approached 
the bench and indicated that appellant had prior convic- 
tions. He requested the court to exclude the prior convic- 
tions under Luck because this was a close case involving 
the credibility of the complaining witness versus that of 
the appellant. He argued that if evidence of prior con- 
victions were introduced, the jury would convict appellant 
because of those convictions. Judge Keech examined ap- 
pellant’s extensive record of convictions which spanned a 
period from 1989 to 19667 and indicated that he would 
exercise his discretion to permit the use of only the latest 
conviction for impeachment purposes. (3 Tr. 4.) Appel- 
lant’s latest arrest was for housebreaking. However that 
charge was reduced to attempted housebreaking and petit 
larceny for which the appellant was convicted in 1964. 
(3 Tr. 6.) The trial judge ruled that the Government 
would be limited to the use of those two 1964 convictions 
(3 Tr. 5). 


The Defendant’s case 


Appellant testified that on March 18, 1966 Mr. Her- 
bert Marshall, the owner of Ajax Exterminating Co., 
dropped him off at 812 Chesapeake Street, S.E. because 


2 A partial list of appellant’s convictions: 
1964 Petit larceny and attempted housebreaking 
1962 Possession of narcotics 
1960 Possession of narcotics 
1958 Assault with a dangerous weapon 
1956 Sale of narcotics 
1951 Under the name of Frederick Chester Scott—burglary 
and larceny 
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he wanted to see if two girls he met at a party at that 
address a few weeks before were at home (2 Tr. 26, 35). 
Mr. Marshal told him not to take too long (2 Tr. 35). He 
approached Apartment 204, knocked on the door which 
was ajar, and went inside when he heard a sound. He 
called, “Florence” several times, then took another step 
into the apartment. Then Mr. Cowan stepped into the 
apartment right behind him. Appellant tried to explain 
that he was there to look for the girls and not to take 
anything. Appellant told him to look around to check to 
see if anything was taken. Mr. Cowan checked and 
seemed to be satisfied that nothing was taken, and then 
asked for appellant’s identification. Appellant said it was 
downstairs in the truck and they started downstairs to 
get it when Mr. Cowan grabbed him and shoved him 
against the wall and they struggled (2 Tr. 26-29.) When 
they finally reached the bottom of the steps, appellant 
looked out and saw that the truck was not there. He told 
Mr. Cowan, and suggested they look along side the build- 
ing. Then Mr. Cowan grabbed him and shook him. Ap- 
pellant broke away and ran. Mr. Cowan chased him, hit 
him with a brick, and knocked him down. (2 Tr. 30.) 
Appellant denied owning or having at the time of the 
incident the knife found at the scene (2 Tr. 31). On 
cross-examination the Government introduced appellant’s 
prior convictions of May 21, 1964 for attempted house- 
breaking and petit larceny (2 Tr. 44, 45). 

The jury was instructed that the prior convictions were 
to be considered only for the purposes of credibility and 
not as evidence of the crime for which appellant was 
charged (4 Tr. 8). The trial judge also instructed on the 
charge of housebreaking, the lesser included offense of 
unlawful entry, and assault with a dangerous weapon 
(4 Tr. 10-14). Defense counsel requested more elabora- 
tion with respect to the assault charge (4 Tr. 14). After 
the judge gave further instruction on the assault count, 
he asked if both counsel were satisfied with the instruc- 
tions. Defense counsel stated that he was satisfied and 
did not object to the instruction on housebreaking or un- 
lawful entry. (4 Tr. 17.) 


5 
ARGUMENT 


L The trial court did not err in allowing the Government 
to introduce evidence of the appellant’s prior convic- 
tions where issue of credibility was crucial and the 
prior convictions bore on appellant’s propensity for 
truth-telling. 


Appellant contends that the trial judge erred in al- 
lowing the use of prior convictions of petit larceny and 
attempted housebreaking to impeach his credibility where 
he was charged with housebreaking. 

The Luck? and Gordon‘ cases indicate that the trial 
court must exercise its discretion and weigh the preju- 
dicial impact against the probative relevance to credi- 
bility to determine whether the prior convictions should 
be introduced. The prejudicial effect of impeachment 
must far outweigh the probative relevance of the prior 
convictions for the prior conviction to be excluded. In 
this case the issue of credibility was crucial. The case 
turned on the credibility of two persons—appellant and 
the complaining witness. In these circumstances the jury 
ought to be informed of all matters that might shed light 
on which of the two witnesses should be believed. This 
Court recognized that although prior convictions might 
shed light on a defendant’s credibility, they might also 
prejudice him when the prior convictions are for the 
same crime for which he is on trial and in Gordon, supra, 
suggested general guidelines which might be followed in 
such a situation. 


“As a general guide, those convictions which are for 
the same crime should be admitted sparingly; one 
solution might well be that discretion be exercised to 
limit impeachment by the way of a similar crime to 
a single conviction and then only when the circum- 
stances indicate strong reasons for disclosure and 
where the conviction directly relates to veracity.” 
p. 347 


3121 US. App. D.C. 151, $48 F.2d 763 (1965). 
4127 US. App. D.C. 348, 383 F.2d 968 (1967). 
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In this case after the trial judge was made cognizant of 
the appellant’s convictions dating back to 1939, he indi- 
cated that in the exercise of his discretion he would al- 
low only the latest of appellant’s prior convictions to be 
introduced. Here since the only issue was that of which 
of the witnesses was to be believed, there was a strong 
reason for disclosure, in that the crimes of petit larceny 
and attempted housebreaking are crimes of dishonesty 
which bear on appellant’s propensity for truth-telling.® 
Thus the trial judge in allowing the use of these prior 
convictions to impeach appellant’s credibility was exercis- 
ing his discretion in accordance with the guidelines sug- 
gested in Gordon, supra. 

Since it is a matter of discretion for the trial judge to 
allow impeachment with prior convictions, the role of 
this Court is limited to the determination of whether the 
trial judge abused his discretion. Here there was a ra- 
tional basis consistent with the Gordon guidelines for 
allowing the prior convictions to be introduced, and ac- 


cordingly the trial judge did not abuse his discretion in 
allowing these convictions to be used. 


IL The trial judge’s instructions, to which experienced 
defense counsel did not object, when considered as a 
whole were not plainly erroneous requiring reversal 
under Rule 52(b) 


Appellant argues that the trial court’s instruction on 
the lesser included offense of unlawful entry was erro- 
neous and that it tended to suggest that the jury might 
permissibly find appellant guilty of housebreaking with- 
out finding that he had a specific intent to steal.* Since 


5This Court recently affirmed a conviction for housebreaking 
where the appellant challenged the use of prior convictions of petit 
larceny and unlawful entry for purposes of impeachment only. 
Robinson v. United States, 21,947 Mem. Op. decided November 11, 
1968. 


* The pertinent part of the challenged instruction is as follows: 


“Now, the essential elements of unlawful entry, if you should 
reach the lesser included offense are . . . 
[Footnote continued on page 7] 
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no objection was raised below, appellant invokes the plain 
error rule,’ alleging that the instruction was so erroneous 
as to affect substantial rights requiring reversal even in 
the absence of an objection. 

When considering the trial judge’s instructions to the 
jury as a whole the appellant’s claim of error has no 
merit. No error is alleged as to the substance of the un- 
lawful entry charge. The only error raised is to the use 
of the words, “guilty as charged” in the instruction on 
unlawful entry when the appellant was charged with 
housebreaking.* When considering instructions, the charge 
to the jury must be taken as a whole, Cary v. United 
States, 111 U.S. App. D.C. 300, 296 F.2d 422 (1961); 
McFarland v. United States, 85 U.S. App. D.C. 19, 174 
F.2d 538 (1949) ; Nixon v. United States, 114 U.S. App. 
D.C. 21, 309 F.2d 316 (1962). 

Prior to giving the instruction on unlawful entry, the 
court correctly instructed the jury on the crimes of house- 
breaking. The trial judge gave clear instructions that 
the jury must find the element of specific intent to steal 


in order to convict of housebreaking. 


“Tf, however, you find that this defendant did in fact 
enter unlawfully the apartment of the complaining 
witness, but you do not find that the government has 
proved beyond a reasonable doubt that such entry 
was with the specific intent to steal, then you cannot 


6 [Continued] 


If you find that the defendant did enter the apartment of the 
complainant and that the defendant did so without the con- 
sent of the lawful owner or occupant of apartment, then you 
may find this defendant guilty as charged. If you find the 
government failed to prove either that he did enter the apart- 
ment or that he did not do it unlawfully against the will and 
consent of the complaining witness or if he entered by mistake, 
then you would find the defendant not guilty”. (Emphasis 
added) . 


7 Rule 52(b), Federal Rules of Criminal Procedure. 


8 When the trial judge used the phrase, “guilty as charged” in 
this context he meant, “guilty as I am charging you with respect 
to the offense of unlawful entry.” 
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find him guilty of housebreaking. In such event, you 
would have for your consideration and determination 
as to whether he would be guilty of a lesser included 
offense, namely, unlawful entry.” (Emphasis added). 
(4 Tr. 11) 


The court then instructed, “Now the essential elements of 
the offense of unlawful entry, if you should reach the 
lesser included offense are...” (4 Tr. 11). The juxta- 
position of this statement immediately following the charge 
of housebreaking clearly indicated to the jury that the 
offense of unlawful entry should be considered only if it 
found no specific intent to steal. The court had com- 
pletely finished the instruction with regard to housebreak- 
ing before giving any instruction on unlawful entry. By 
using this method the court made clear that the presence 
or absence of the specific intent to steal was the determi- 
native factor in deciding whether appellant was to be 
eonvicted of housebreaking or unlawful entry. The charge 
with respect to each offense was sufficiently clear that the 
jury would not have been confused when the trial judge 
used the words, “guilty as charged” while instructing on 
unJawful entry when the appellant was charged with 
housebreaking. 

If the phrase “guilty as charged” was used in error, 
an appellate court need not reverse if consideration of the 
entire charge reveals that the jury would not have been 
misled as to the elements necessary to convict for house- 
breaking. Cf. Jones v. United States, 113 U.S. App. D.C. 
233, 307 F.2d 190 (1962). In considering the impact in 
the courtroom of the phrase in question and how it sound- 
ed to the ear, the fact that experienced trial counsel made 
no objection is the best indicator that the charge did not, 
“ring an alarm of error or prejudice to counsel” ® and 
did not mislead the jury. The instructions when viewed 
in their entirety were exceedingly clear and free of preju- 
dicial error. 


® Belton v. United States, 127 U.S. App. D.C. 201, 205, 382 F.2d 
150 (1967). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
RoBERT P. WATKINS, 
Assistant United States Attorneys. 
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